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Dear Members of the General Court:

During the spring of 2012, Governor Deval Patrick requested that his then Chief
Legal Counsel, Mark Reilly, convene a Working Group on Child-Centered Family Laws
(“the Working Group”). I was asked to serve as the facilitator. The Charge to the
Working Group read as follows:

to review and recommend any necessary revisions to state laws to ensure that children's rights
and interests are prioritized and protected during and following court proceedings pertaining to
parental decision-making, responsibility and caretaking.!

Two years later, the Working Group submitted to the Governor its “Proposed
Section 31 of Chapter 208” in tandem with a “Facilitator’s Report of the Working Group
on Child-Centered Family Laws.” I've included with this letter a list of the members of
the Working Group. During the ensuing months, members of the Working Group have
sought to have our draft bill transformed into legislation for filing with the General
Court. On January 15, 2015, Senator Anne Gobi did just that with the filing of Senate
Docket No. 1061.

Through the lens of practicing family law as both an attorney and mediator for
thirty years, I write to share with you my thoughts on the importance of this legislation.

1. Itarticulates a public policy that the Commonwealth “encourages shared
parental responsibilities” and child-centric parenting plans; as well as a policy
that parenting plans shall be incorporated into any order or judgment relating
to parental responsibility for minor children.

2. It substitutes the following child-centric nomenclature for the regressive
language of “custody” and “visitation”:

1 An AFCC (Association of Family and Conciliation Courts) “think tank” has advocated reframing
“caretaking” as “caregiving”, a more child-centric term.
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“Legal Custody” is recast as “Decision-Making Responsibility.”
“Physical Custody” is recast as “Residential Responsibility.”

In expanding the scope of what had been denoted as “shared physical
custody”, “shared residential responsibility” embraces parenting plans
where a child resides with each parent for more than one-third of the
time. It notes that “shared” does not necessarily mean “equal.” And,
as well, this term can embrace any agreed-upon parenting plan.
Expanding the universe of parenting arrangements denoted as
“shared” provides more parents with the status and dignity not
available by virtue of the limited definition of “shared physical
custody”, which in practice has been primarily used only for “50/50”

parenting plans.

In lieu of using the term “sole” in contrast to “shared” as set forth in
the present version of Section 31, the adjective “primary” replaces
“sole”, and provides a more child-centric term for those parenting
plans where a parent has less than one-third of the time with the child.

The term “visitation” has been replaced by the concept of “parenting

time.”

3. It delineates factors for courts to consider in determining how to allocate

parental responsibility, including a list of “limiting factors.”

4. The litigation-oriented language providing for “a shared custody

implementation plan” has been retrofitted. The revised Section 31 provides

for the incorporation of parenting plans into Separation Agreements as well

as orders and judgments. In addition, it sets out a comprehensive list of

features that parenting plans should address.

5. The delineation of remedies for noncompliance with a parenting plan

expands upon the rather limited remedies provided for in General Laws
Chapter 215, Section 34A.
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The laws of the Commonwealth of Massachusetts need to give voice to the public
policy articulated in Paragraph A of this legislation, namely, to promote the best
interest of children by supporting safe, healthy, and meaningful relationships between
children and their parents. The language of the law and of parenting needs to embrace
the child-centric focus of sharing responsibility and eliminate any use of the
problematic labels of “custody” and “visitation.” We promote the best interests of
children when we encourage the sharing of parental responsibility.

If you have any questions about the Working Group and the process which gave
birth to Senate Docket No 1061, please do not hesitate to contact me. Thank you for
your time and consideration.

Sincerely,

Michael L. Leshin



GINSBURG LESHIN GIBBS & JONES, LLP

Members of the General Court

January 27, 2015
Page 4 of 4

Working Group Members
Participant Organization/Position
Rachel Biscardi Women’s Bar Association
David Calvo A Father’s Voice

Chief Justice Paula Carey, succeeded

by the Hon. Angela Ordorfiez upon
her elevation to this post on July 16,

2013 and Judge Carey’s assuming the

role of Chief Justice of the
Trial Court

Probate and Family Court?

Senator Cynthia Stone Creem

Massachusetts Senate

Robin Deutsch

Child and family forensic psychologist

John Fiske Boston Bar Association

Richard Fucillo Citizen representative

Gail Garinger Office of the Child Advocate

Richard Gedeon Family law practitioner

Sheridan Haines Governor’s Council to Address Sexual Assault and Domestic Violence
Peter Hill Fatherhood Coalition3

Ned Holstein National Parents Organization, Founder and Chairman of the Board*
Joyce Kauffman Massachusetts LGBTQ Bar Association

Marsha Kline Pruett Researcher and clinical psychologist

Michael Leshin Governor's Office representative - Facilitator

Representative Eugene O'Flaherty

Massachusetts House of Representatives

Christina Paradiso

Community Legal Aid

Denise Squillante

Massachusetts Bar Association

Anita Robboy

Congresswoman Katherine Clark
succeeded by Senator William N.
Brownsberger®

Academy of Matrimonial Lawyers, Massachusetts chapter

Massachusetts Senate

2 On behalf of the Probate and Family Court, as of March of 2013, Denise Fitzgerald, Manager of Legal Research Services,

participated, providing thoughtful guidance.

3 Due to a disagreement with the leadership of the Fatherhood Coalition as to an October 2013 letter sent to the Governor
concerning the Working Group, Peter Hill resigned from this organization. He continued to serve on the Working Group in his

individual capacity.

4 During Ned Holstein’s tenure the organization changed its name to the National Parents Organization from Fathers and Families.

5 In March of 2013, then Deputy Chief Legal Counsel Nicholas Martinelli invited then Senator Katherine Clark to participate in the
Working Group. Following her election to Congress, her successor as Co-Chair of the Joint Committee on the Judiciary, Senator
William N. Brownsberger was asked to participate.




___\

Attorney Denise Squillante
Member of the Committee
Former President of the Mass Bar

“The parenting bill proposal took months of work
from a group of various individuals with differing
interests and representative groups. The proposed
legislation eliminates antiquated labels for
parenting, provides factors for the court to consider,
and maintains judicial discretion. This proposed
legislation provides a workable and understandable
framework for litigants to understand important
considerations that the court will utilize when the
needs of a child, which are paramount, are being
considered in developing the parenting plan and
parental responsibilities.”

Denise Squillante
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To the Honorable Senate and House of Representatives of the Commonwealth of Massachusetts in General
Court assembled:

The undersigned legislators and/or citizens respectfully petition for the adoption of the accompanying bill:

An Act relative to Child-Centered Family Law.
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NAME: DISTRICT/ADDRESS:
Anne M. Gobi Worcester, Hampden, Hampshire and
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Colleen M. Garry 36th Middlesex
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Diana DiZoglio 14th Essex
David T. Vieira 3rd Barnstable
Michael D. Brady 9th Plymouth
Sheila C. Harrington 1st Middlesex

Anthony W. Petruccelli

First Suffolk and Middlesex

Mary S. Keefe

15th Worcester

Ann-Margaret Ferrante Sth Essex
Carolyn C. Dykema 8th Middlesex
Denise Provost 27th Middlesex
Marjorie C. Decker 25th Middlesex
Thomas A. Golden, Jr. 16th Middlesex
Josh S. Cutler 6th Plymouth
James Arciero 2nd Middlesex
Thomas M. Stanley 9th Middlesex
Benjamin Swan 11th Hampden
Danielle W. Gregoire 4th Middlesex
Bradford R. Hill 4th Essex
Peter V. Kocot 1st Hampshire
Shaunna L. O'Connell 3rd Bristol
Carole A. Fiola 6th Bristol
Donald R. Berthiaume, Jr. Sth Worcester
Paul Tucker 7th Essex
Walter F. Timilty 7th Norfolk
Randy Hunt Sth Barnstable

Paul K. Frost

7th Worcester

Kimberly N. Ferguson

1st Worcester
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SENATE DOCKET, NO. 1061 FILED ON: 1/15/2015

SENATE . ............. No.834

By Ms. Gobi, a petition (accompanied by bill, Senate, No. 834) of Anne M. Gobi, Sal N.
DiDomenico, James E. Timilty, Jason M. Lewis and other members of the General Court for
legislation relative to Child-Centered Family Law. The Judiciary.

The Commonwealth of Massachusetts

In the One Hundred and Eighty-Ninth General Court
(2015-2016)

An Act relative to Child-Centered Family Law.

Be it enacted by the Senate and House of Representatives in General Court assembled, and by the authority
of the same, as follows:

SECTION 1. Chapter 208 of the General Laws is amended by striking out section 31, as

appearing in the 2012 Official Edition, and inserting in place thereof the following section:-
Section 31. Parenting of Children.

A. Public Policy Statement. It is the policy of the Commonwealth to promote the best
interest of children by supporting safe, healthy, and meaningful relationships between children
and their parents. Each parent has a right to parent his or her child absent any limiting factor to
the contrary and subject to the court’s determination of each child’s best interest. The
Commonwealth encourages shared parental responsibilities and parenting plans that prioritize the
unique needs and evolving maturity of each child consistent with the safety and well-being of the
child. A parenting plan shall be incorporated into every temporary order, judgment of divorce

nisi and modification judgment involving parental responsibility for minor children.
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B. Definitions. For purposes of this section, the following terms shall have the meanings

set forth below:

1. “Decision-Making Responsibility”

a. Shared. Both parents shall have mutual responsibility and involvement in major
decisions regarding the child’s welfare including matters of education, medical care, and

emotional, moral and religious development, in accordance with the best interest of the child.

b. Sole. A parent shall have the responsibility to make major decisions regarding the
child’s welfare including matters of education, medical care, or emotional, moral and religious

development, in accordance with the best interest of the child.

2. “Residential Responsibility”

a. Shared. A child shall have periods of residing with and being under the care and
responsibility of each parent; provided, however, that such periods shall be shared by the parents
in such a way as to assure a child frequent, continued and developmentally appropriate contact
with both parents and in accordance with the best interest of the child. Time with each parent
may but shall not necessarily be equal. Unless the parents agree or the court determines

otherwise, a child shall reside one-third of the time or more with each parent.

b. Primary. A child shall reside with and be under the care and responsibility of one
parent for at least two-thirds of the time, and have reasonable parenting time with the other
parent, unless the court determines that such time with the other parent would not be in the best

interest of the child.
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3. “Parental Responsibility.” This term shall encompass both decision-making and

residential responsibility.

4. “Parenting Plan.” A written plan describing parental responsibility relative to each
child.

C. Decision-Making Responsibility Prior to the Entry of Court Order or Judgment.
Parents shall have shared decision-making responsibility of any minor child of their marriage

until a court orders otherwise.

D. Determination of Parental Responsibilities. In determining parental responsibilities,
both at the time of entry of temporary orders and judgment, the court shall be guided by the best
interest of the child, and shall consider both G. L. c. 208, § 31A1, if applicable, and the

following factors:

1. The relationship of the child with each parent.

2. The reasonable wishes of the child, if the child is of sufficient age, capacity, and
understanding. When considering the child’s wishes, the court shall also give due consideration

to factors which may have unduly influenced the child’s preference.

3. The ability of each parent to communicate and cooperate with the other parent and

participate in making joint decisions concerning the child.

4. The present and expected physical, emotional, and geographical availability of each

parent.

5. The present interest, desire, and abilities of each parent to fulfill caregiving functions,

as well as the history of caregiving functions provided by each parent. Caregiving functions are
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tasks that involve direct interaction with the child or arranging and supervising the interaction

and care provided by others.

6. The ability of a parent to foster a positive relationship and frequent and continuing

physical, written, electronic, telephonic, and other contact between the child and the other parent.

7. Any other additional factors the court deems relevant.

Any award of temporary sole decision-making responsibility shall be supported by a

written rationale.

E. Limiting Factors. Factors that may restrict parenting time include, but are not limited

to, the following:

1. A parent’s emotional abuse of a child.

2. A parent’s having inflicted abuse on the other parent or child as provided for in G. L. c.

208, § 31A.

3. A parent’s abuse of drugs, alcohol, or another substance that interferes with a parent’s

caregiving of the child or exposes the child to harm.

4. A parent’s incarceration.

5. A parent’s involving or attempting to involve the child in the parents’ dispute through

manipulation or coercive behavior.

6. A parent’s obstructing or impeding communication, cooperation, parenting time, or

shared decision-making or attempting to do so.
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7. A parent’s interference with the other parent’s access to the child, absent a reasonable,
good-faith belief as to protecting the child, parent or household member from physical or severe
or persistent emotional harm by the other parent, and subject to judicial findings as to any such

reasonable, good-faith belief.

8. A parent’s knowingly providing false information to any court regarding parenting.

9. A parent’s conviction for a child-related sexual offense.

10. Any other additional factors or behaviors that interfere with a parent’s caregiving of

the child or expose the child to harm, as the court deems relevant.

F. Parenting Plans.

1. A parenting plan shall be incorporated into any separation agreement concerning a
minor child. Further, a proposed parenting plan shall be filed simultaneously with any request
that an order or judgment pursuant to this section be issued or at such other time as permitted by

the court.

2. A parenting plan shall include the following as applicable:

a. Decision-making responsibilities, which may detail provisions for consultation

between and notice to parents;

b. Residential responsibilities;

c. Legal residence of a child for school enrollment;

d. Parenting schedule, which may detail the following:
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91 1. Weekdays;

92 2. Weekends, including holidays and school in-service days preceding or following

93 weekends;

94 3. Holidays, school vacations, birthdays and summer and such other vacation planning;
95 4. Child’s extracurricular and school activities;
96 5. Transportation and exchange of the child; and
97 6. Process for periodic changes to the schedule;
98 e. Information sharing and access, including telephone and electronic access;
99 f. Notice and protocols as to travel with the child;
100 g. Relocation of a parent within the Commonwealth of Massachusetts;
101 h. Safety of the child,
102 1. Safety of each parent;
103 Jj- Nondisclosure of a child's or parent’s address on any academic or health record if

104 necessary to ensure his or her health, safety or welfare;

105 k. Procedure for review of the plan; and
106 1. Methods for resolving disputes.
107 3. A parenting plan may also include other provisions that further a child’s best interest,

108 as well as provisions which address foreseeable changes in a child’s or parent’s circumstances.
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109 G. Compliance. Upon a finding of contempt for noncompliance with a parenting plan, as

110 additional remedies, the court may order any of the following:

111 1. Adjustment of the parenting plan as informed by any such failure of a parent to comply

112 with the parenting plan;

113 2. Reimbursement for any of the following incurred as a result of the other parent’s

114 failure to comply with the parenting plan:

115 a. reasonable child care and related expenses;

116 b. reasonable travel and related expenses; or

117 c. lost wages.

118 3. Attendance at an appropriate parenting education course; or
119 4. Award of counsel fees and costs.
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Rationale for The Proposed Bill Revising the
Massachusetts Child Custody Statute

Summary

The proposed legislation will benefit Massachusetts for numerous
reasons.

e [t will be a four-way win for children, women, men and the
larger society.

e There 1s a broad consensus that Section 31 of MGL 208 1s
outdated.

e The proposed re-write of Section 31 was authored by a
diverse group of distinguished representatives of all major
stakeholders, a group appointed by former Governor Deval
Patrick.

e [t enjoys broad support from legislators, media, and the
general public.

e It honors the best interest of the child, referencing that
standard seven times, and judicial discretion. It maintains all
protections against domestic violence.

e [t makes no changes to the way child support orders are
calculated.

e [t favors parents who seek to cooperate with the other parent,
and who support the child’s relationship with the other
parent.



It gives the court additional powers to punish parents who
ignore its parenting time orders.

It replaces harsh language such as “custody” with terms such
as “parental responsibility.”

It encourages, but does not require, the court to award at least
one-third of the parenting time to each parent. This is a win
for children. A large majority of child development
researchers have now reached the consensus that shared
parenting leads to happier and more successful children in
most cases. Yet rates of shared parenting in Massachusetts
remain low.

Aunts, uncles and grandparents will no longer be in danger of
losing contact with children they love because of being on

the wrong side of the family after a sole-custody decision.
Children will not lose their loving bonds with half their
extended family.

Shared parenting is overwhelmingly favored by
Massachusetts men and women if there has been no domestic
violence and both parents are fit.

Numerous media have supported shared parenting.

Sixteen common myths often put forward by opponents of
shared parenting are unsupported.

Women win when their children and grandchildren thrive.



e Women will be able to compete in the workplace more
successfully, and progress will be made towards closing the
gender wage gap.

e Bitterness between ex-spouses will diminish.

e More child support and college expenses will be paid.

e Non-biological lesbian mothers will be protected from any
possible bias of the family courts in favor of biological

moms.

e Fatherlessness will decrease. Neither men nor women will
suffer the heartbreak of losing most of their contact with their
children.

e These reforms come at no cost to the taxpayer, in fact,
diminished costs of the social safety net are likely because
children will do better.

e As better adjusted and more successful children emerge into
adulthood, society as whole will benefit.

Rationale In Depth

Background

There is a broadly-held consensus that the current custody law for
children of divorcing parents, MGL 208, Section 31, needs to be
updated. It is composed of a patchwork of amendments to an old
core, 1s badly outdated, and fails to give courts guidance that is
consistent with research findings on the best interests of the child.



The proposed re-write of Section 31 was written by a distinguished
Working Group convened by former Governor Deval Patrick, and
has been co-sponsored as legislation by nearly 25% of the state
legislators. The members of the Working Group were members of
the Massachusetts Bar Association, the Boston Bar Association,
Massachusetts LGBTQ Bar Association, Academy of Matrimony
Lawyers, The Women’s Bar Association, The Probate and Family
Court, The Commonwealth’s Child Advocate, The House and
Senate Co-Chairs of the Judiciary Committee, Governor’s Council
to Address Sexual Assault and Domestic Violence, leading child
development researchers, and the National Parents Organization.
All members of the Working Group endorsed the final bill.

The proposed bill enjoys broad support, as indicated by the
diverse stakeholders and experts who developed it. It is a win-
win-win for children, mothers and fathers.

A Win for Children

The proposed bill preserves judicial discretion, the “best interest of
the child” standard (referencing this standard seven times in the
text) and all statutory and case law protections against domestic
violence. It makes no changes to the way child support orders are
calculated. It incorporates child-friendly language, such as
“responsibility” instead of “custody,” that will decrease parental
hostility and conflict, to the advantage of children. It benefits the
child by incentivizing parental cooperation and each parent’s
fostering of the child’s relationship with the other parent. It
provides stronger tools for sanctioning parents who fail to abide by
the court’s orders concerning parenting time.



It recognizes that the present intentions and abilities of each parent
to perform the role of child caretaker are as important as the
couple’s historical division of labor. Thus, for example, if the
historical breadwinner is also a talented caregiver, this provision
allows the court to award parenting time such that the child will
benefit from ample time with this parent too, which happens rarely
under the current statute.

Shared Parenting Better For Children

The proposed bill encourages, but does not establish a preference
for or presumption of, shared parental responsibility, defined as
residence with each parent at least one third of the time. A strong
consensus has emerged among child development researchers that
shared parenting leads to the best outcomes for children in a large
majority of cases, with obvious exceptions such as domestic
violence or other forms of parental unfitness.

Children are the greatest beneficiaries of shared parenting.
Massachusetts recognized this as long ago as 2006. Working with
the “encouragement and support” of the Massachusetts Probate and
Family Courts, a panel of child development and legal experts of
the Association of Family and Conciliation Courts (AFCC)
concluded that, “Children do best when both parents have a stable
and meaningful involvement in their children’s lives,” (‘“Planning
for Shared Parenting,” 2006, pg. 1).

In 2014, a momentous series of publications appeared. Three
separate consensus statements by groups of child development
experts supported shared parenting as the preferred outcome for
children of divorce if both parents are fit and there has been an
absence of domestic violence.

In January, 2014, the American Psychological Association
published a paper reviewing decades of child development



research. Authored by Dr. Richard Warshak at the University of
Texas, the paper concluded, “...shared parenting should be the
norm for parenting plans for children of all ages, including very
young children.” This conclusion was endorsed by 110 eminent
authorities around the world. A brief paper by Dr. Warshak
summarizing these findings can be found at the end of this section.

In April, 2014, the AFCC published the recommendations of 32
family law experts. This group concluded, “Considered as a body
of work, the efficacy of shared parenting has been supported for
children of preschool age and older.” They also stated, “Parents
who choose these arrangements have reported that their children
are better adjusted across multiple measures than their sole-custody
or step family peers.” While these experts expressed numerous
caveats, they clearly endorsed shared parenting whenever possible.
Two members of the Governor’s Working Group served on this
distinguished panel.

Finally, in July, 2014, the First International Conference on Shared
Parenting drew researchers from over 20 mostly European
countries to Bonn, Germany. Their consensus statement included
the following, “There is a consensus that shared parenting is a
viable post-divorce parenting arrangement that is optimal to child
development and well-being, including for children of high
conflict parents.” [emphasis added]

Thus, three large groups of experts, drawn from over 20 developed
countries in Europe, North America, Australia, Israel, New
Zealand, Japan, and Africa have for the first time summarized 30
years of child development research and concluded that shared
parenting by fit parents after divorce in most cases leads to better
outcomes for children.



Public Support For Shared Parenting

Experts are not the only ones who favor shared parenting. It is
overwhelmingly favored by the Massachusetts electorate as well,
as shown by the results of a non-binding ballot initiative in which
86% of about 700,000 Massachusetts voters supported shared
parenting as the usual outcome. The exact wording and the ballot
results are reported district-by-district elsewhere in this booklet.
These results refute the idea promoted by some that shared
parenting is “controversial.” And with 86% of the vote in favor, it
is obvious that both men and women overwhelmingly support this
idea.

Shared Parenting Unusual Today in Massachusetts

Most people assume shared parenting is the usual outcome after
parental divorce in this day of gender equality. But in fact, this
remains an unusual outcome.

Only two studies have been carried out of custody decisions in the
Massachusetts family courts. The first was a 1993 unpublished
doctoral thesis by Joseph McNabb, now a professor at
Northeastern University. McNabb looked at 501 consecutive
divorce outcomes in 1993 in Worcester County. He found that
shared parenting (joint physical custody) was the outcome in only
6.4% of cases. Fathers received sole physical custody in 8.8% of
cases, and mothers received sole physical custody in 83.2% of
cases.

It is often argued that McNabb’s data is obsolete and that shared
parenting is far more common today. But recent data suggest little
has changed since 1993.

Data has now been gathered by a recent graduate of New England
School of Law. She pulled all of the available files for divorce



cases filed in Middlesex County, Massachusetts during May 2011.
There were 243 divorce filings. There were minor children at issue
in 144 of these cases. Only 7.5 % of these children ended up with
true shared parenting or "joint physical custody.” Mothers won
sole physical custody of the child(ren) in 84% of cases, and fathers
won sole physical custody in 8.5% of cases. Data from other states
give comparable results in most cases.

Single Parenting Not Working Well

The alternative to shared parenting is a continuation of the damaging
one-size-fits-all tradition of sole custody to one parent. Unfortunately,
being raised by a single parent, despite exhausting and courageous efforts by
such parents, is one of the strongest predictors of negative outcomes for
children, stronger even than socioeconomic status or race for many
measures. The majority of children with serious developmental difficulties
grow out of this incubator.

The Centers for Disease Control, the Department of Justice, the Bureau of
the Census and numerous researchers have reported alarming outcomes for
the 35% of children who are raised by single parents. These problems for the
most part have not been significantly improved by over 20 years of amply-
funded measures to collect child support, nor by 50 years of the social safety
net, so money alone does not seem to be a curative factor. Children raised by
single parents account for:

63% of teen suicides

70% of juveniles in state-operated institutions
71% of high school drop-outs

75% of children in chemical abuse centers

85% of those in prison

85% of children who exhibit behavioral disorders
90% of homeless and runaway children
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Whether the problem is emotional disturbances of children, drug
use, alcohol use, teen pregnancy, poor performance in school,
trouble with the law or running with gangs, being raised by a
single parent is a powerful risk factor. Conversely, children on
average do much better on all these measures if they have shared
parenting. Children ardently desire shared parenting in most cases,
and are happier with it.

Sixteen Shared Parenting Myths

Like zombies, certain myths concerning shared parenting
inevitably spring to life whenever there is a legislative proposal
that encourages this arrangement. Many times these myths have no
basis whatsoever in fact, yet they seem to live forever. Here is a
brief treatment of many of recurring myths.

Mpyth 1: Children do better if parenting time is allotted in
proportion to the amount of time each parent spent in childcare
during the marriage.

Response: This is refuted in an article by Professor Linda Nielsen
reprinted at the end of this section.

Mpyth 2: Infants and toddlers have one primary “attachment
figure” from whom they cannot be separated for long periods of

time such as an overnight with the other parent.

Response: This is refuted in an article by Professor Linda Nielsen
reprinted at the end of this section.

Myth 3: Infants and toddlers who spend overnights with their
fathers show signs of maladjustment.

Response: This is refuted in an article by Professor Linda Nielsen
reprinted at the end of this section.
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Myth 4: Most children want to live with only one parent and to
have only one home, and do not want to be dragged back and forth
as “suitcase kids.”

Response: This is refuted in an article by Professor Linda Nielsen
reprinted at the end of this section.

Mpyth 5: When there is high verbal conflict between the parents,
children do better when their time with their father is limited.
Response: This is refuted in an article by Professor Linda Nielsen

reprinted at the end of this section.

Mpyth 6: The amount of verbal conflict (as opposed to physical
conflict) should be a primary factor when deciding how to allocate
parenting time.

Response: This is refuted in an article by Professor Linda Nielsen
reprinted at the end of this section.

Mpyth 7: Both parents have to agree to share the residential
parenting, otherwise these families will fail.

Response: This is refuted in an article by Professor Linda Nielsen
reprinted at the end of this section.

Myth 8: Most shared residential families fail, and the children end

up living with one parent anyway.

Response: This is refuted in an article by Professor Linda Nielsen
reprinted at the end of this section.
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Myth 9: The quality of children’s relationships with their fathers is
not related to how much time they spend together after the divorce.

Response: This is refuted in an article by Professor Linda Nielsen
reprinted at the end of this section.

Mpyth 10: Shared parenting is a ploy to reduce child support.

Response: Fathers who share parenting are most likely to pay
child support, to give more money than called for by the child
support order, and to voluntarily pay for college (references
supplied on request). This bill does not change the calculation of
child support in any way.

Mpyth 11: Shared parenting is a one-size-fits-all straightjacket.
Response: What we currently have is a one-size-fits-all approach,
when we see that about 84% of outcomes are the same: sole
physical custody for the mother. This legislation will help to
loosen the straightjacket, not tighten it.

Myth 12: Shared parenting is too disruptive for children.
Response: Parenting schedules would not require any more

transitions than with current “visitation” arrangements. Children
would simply stay longer, minimizing disruption.
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Myth 13: Shared parenting will create a host of practical
problems.

Response: When parents anticipate shared parenting as the likely
outcome, they will plan accordingly and prevent practical
problems such as long distances between homes.

Mpyth 14: Shared parenting will clog the courts with litigation and
re-litigation.

Response: There is no evidence to support this assertion. Just as
now, 95% of couples will settle their cases “in the shadow of the
law.” The most frequent reason fathers re-litigate their cases -- to
gain more access to their children --- will be removed in most
cases. A. M. Keith, former Chief Justice of the Minnesota Supreme
Court, stated, “I believe this presumption [in favor of shared
parenting] will help settle at least 25 to 30 percent of all child
custody cases...I have been involved in over 1,200 divorces.”

Myth 15: Shared parenting was tried in California, but it was
harmful to the best interests of children and so was rescinded.

Response: This perennial chestnut has no basis in fact. Assembly
Bill 1480 (Imbrecht), Chapter 915, Statutes of 1979, is the bill
referenced which created the basis for current California custody
awards. In AB 1480, one of the early versions did create a strong
presumption of joint custody; however, the bill as passed and
signed (Chaptered) does not. The Minority Leader in a letter to the
Governor requesting signature states, "This legislation to reform
California's child custody law allows a judge to award either sole
or joint custody of children as a first priority in divorce

cases. Under present law, only sole custody is provided as the first
priority, with custody to persons in whose home the child has been
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living as a second option. The judge may not consider joint
custody as an alternative." (emphasis added). Furthermore, the
Enrolled Bill Report which details the contents of the bill for the
Governor before signing states that AB 1480 would: "Amend
Civil Code Section 4600 to authorize an award of joint custody"
(emphasis added).

In summary, there was created, and still exists statutorily, an
opportunity for parents to request shared parenting in California,
whereas prior to 1979 it was not allowed. There was never a statute
favoring shared parenting, nor was there ever any evidence that
such a provision, if it ever existed, failed.

Mpyth 16: Shared parenting legislation was enacted in Australia
but was later rescinded because it was causing negative outcomes.

Response: Australia did indeed pass a country-wide law
containing a rebuttable presumption of shared parenting in 2006. In
2010, after control of the government had changed to the other
party, it appointed Dr. Jennifer McIntosh, a known opponent of
shared parenting, as the lead investigator to assess and report on
the impact on preschoolers of overnights with their fathers. Dr.
Mclntosh issued an official report, plus numerous publications in
research journals, reporting various ways that, in her view, shared
parenting had produced negative results.

As a result, various jurisdictions in Australia did, in fact, pull back
from shared parenting, based on the McIntosh report. According to
The National Age, an Australian newspaper, “The influence of this
study on Australia's family law system has been so profound that
barristers have a special phrase to describe the common experience
of losing the battle for some overnight care of toddlers — they joke
they've been ‘MclIntoshed.’”
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However, McIntosh came under intense criticism from other
researchers in Australia, Canada and the United States, who
demonstrated convincingly that her representations concerning
what the data showed were clearly divergent from the data itself.
They demonstrated that in fact, the data showed overall improved
outcomes for children.

As a result of the obvious discrepancies between the actual data
and Mclntosh’s interpretation of it, she retracted. She co-authored
a paper in 2014 in Family Court Review titled Parental separation
and overnight care of young children: Consensus through
Theoretical and Empirical Integration. In this paper, the authors
acknowledge that based on the current research evidence, "cautions
against any overnight care during the first three years have not
been supported". Around the same time, of course, the three
consensus groups described above reviewed the world literature,
including the experience in Australia, and endorsed shared
parenting, including for preschoolers.

In summary, Australia did in fact pass a law with a presumption of
shared parenting, and its courts did in fact retreat from this. The
retreat was based on a politically-tinged process in which Jennifer
Mclntosh, a known opponent of shared parenting, was appointed to
assess the results of the law. In 2014, MclIntosh retracted her
characterization of the Australian results in print, and three
consensus groups reviewed the world literature, including the
experience in Australia, and found that shared parenting is
generally beneficial for children.
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A Win For Women

There are at least nine reasons why child-centered family law
reform is good for women.

1) Kids love it. As documented above, children desire these
reforms and will do better if they are enacted. If children are
happier, better adjusted and more successful, mothers, aunts and
grandmothers are happier too.

2) Moms can pursue ambitious careers. The current model
assigns nearly 90 percent of the parenting time to mom, which
limits her time and ability to pursue career goals. When moms
and dads share parenting time, moms have equal time to pursue
their career goals. Since almost 30% of mothers are saddled
with nearly fulltime single parenting, the “pay gap” can be
narrowed with shared parenting.

3) Moms will have more time to pursue a social life or other
interests. Those who choose to re-partner will find themselves
more appealing prospective mates than if they carried the
demands of nearly fulltime parenting.

4) Moms will receive more child support. Child support
compliance increases dramatically with shared parenting, in
some studies all the way to 97%.

5) Moms experience less conflict and domestic violence. Shared
parenting eliminates the winner-loser dynamic we see in family
court today. Research shows that as a result, shared parenting
decreases bitter and expensive custody battles, decreases
subsequent hostility between parents, and decreases new
incidents of domestic violence.
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6) Mothers will not have to worry about becoming non-
custodial parents. As more moms become primary
breadwinners in their families, more are also at risk of finding
themselves the non-custodial parent, seeing their children only
every other weekend and paying child support to their ex.
Shared parenting protects breadwinner moms and enables the
success of women in the workplace.

7) Grandmothers and aunts will not lose out by being on the
wrong side of the family after an award of sole custody to
one parent. With shared parenting, grandparents and aunts will
be able to maintain loving relationships with children they love.
Of course, it 1s also much better for children to be able to
maintain their cherished bonds with all of their extended family.

8) Lesbian “social mothers,” who are not the biological
mothers of the children they are helping to raise within a
same-sex marriage, will enjoy a measure of protection against
any judicial bias in favor of the biological mother. Biological
lesbian mothers who are the primary breadwinners in their
families, on the other hand, will enjoy a measure of protection
against any judicial bias in favor of the primary caretaker
mother.

9) Moms will see their children grow up free of gender
stereotypes. Boys will see that cooking meals and nurturing
children like their dads is manly, and girls will see that, like
their moms, they can have any career they want.

Child-centered family law reform is good for women too.
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A Win For Men

Men will benefit from child-centered family law reform because
their children will do better and be happier. Fathers will be better
able to remain active and loving parents to their children. There
will be less bitterness and hostility between them and their ex-
wives. Uncles and grandfathers will not find themselves cut off
from children they love by being on the wrong side of the family
after a sole custody decision.

A Win For The Public

The budget impact of the proposed bill is zero. Thus, many
benefits would flow to children and parents at no cost to the
Commonwealth. In fact with better-adjusted and better-performing
children, there will likely be a decrease in the cost of the social
safety net as time goes on.

If passed, the proposed bill will serve as a platform for reforming

custody statutes that pertain to children of unmarried parents, who
now constitute around 40% of all births in the United States.
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The information in this white paper has been compiled and edited by Dr. Ned Holstein.
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